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111 On Novcmbel- 7,2005, the Court held a liciii-ing which was initially set to announce the 
appointment of substitute trustees for the United Efl'ort Plan ("L'EP") Trust (the "Trust"). 
However. in a memorandum of l a v  filed with the Court 01: August 18: 2005, Bruce Wisan, the 
Court-appointed Special Fiduciav, requested that the Court resolve certain Foundational issues 
before appointing new trustees of ilie Trust.' The Attorneys General of Utah and Arizona (thc 

'On August 2, 2005 the Special Fiduciary filed with the Court a Report and 
Rceom~iiendalion which. among other things, raised certain legal cjuestions regarding the Ti-ust. 
'l'liosc issues i~~ciutled defini~ig the nature of the Trust. rcConnation ofthc Trust, and the duties of 
thc trustees. At a hcaricly held Augnst 4,2005, the Court asked tlhe Special Fiduciary to prepare 
and file a memorandum discussing in geater detail !hose foundational issucs. Scc Memorandum 
of the Special Fiduciary Rccornniending Legai Issues to be Resolved Prior to Appointment of 
Substitute '1-rustees (the "Special 3iduciary's Mcmoranduin"). 'L'he Special Fiduciary Eled his 
me~-iic~~-andum of  law 011 August 18, 2005. 

On a related matter, at the August 4th hcaring the Court granted the Special Fid5ciayuy's 
request for exi,anded powers to take necessary steps to respond to pending lawsuits, liegotiate a 
settlcnlent of  contested ciainis lo land, a id  continue marshaling assets ofthe Trust. Thereafter, 
on Scptcnibc~ 20. 20051 the Court approved a settle~lieiit ncgotiatcd by thc Special Fiduciary to 



"l!tah A(;" and the "Arizona A(?') responded to the Special Fiduciary's Pvfcmnrandum, as did 
the other l'ctitioners in this action (LC., the "Privatc Beneficiary Pctitioncrs,"' the "Interested 
Paflies" ' a~id Petitioner James M. Pipkin ("Pipkin")). Actel- co~lsidcring the parties' written 
sobinlssions, at the hearing on November 7 the Court announced its views on a number of those 
issues. The Court indicated that it would enter a w1-itte11 decision memorializing its findings and 
addressing the remaining issues. The Court now cntexs its Men~ora~xiuin Decision. 

PROCEDURAI, BACKGROUND 

?I2 'l'l~is action arises from a Petition filed on May26, 2005 h y  the L!tah AG asking the Court 
to I-en~cvc or suspend the then-tl~~stccs of the Tlust."hc Utah AG alleged that the trustces of the 
'l'rust had vioiated various sections of the Utah Uni fo~~n  Tn~s t  Code, Utah Code Ann. 75-7- 
101 to -1201 (2004) ('lhc Code"). Also on May 26Ih, the Privatc Beneficiary Petitioners filed 
their Pclitio~i (raising essentially the same claims as the Utah AG), and the llccrested Parties lilcd 
their Koticc a:~d Response to Petitions. On May 27,2005 thc Court cntered findings of fact, 
granted the Utah AG's ex uarte motion for a temporcuy restraining order ("1'RO") silspending the 
Trusl's trustces and appointing a Special Fiduciary, and set the matter for a prciinlinary 

I es01\~c ail compctlng claims to the "Apple Valley" properties 

'The "Prisate Beneliciary PPetioners" arc Richard L. tiolm, .lohi1 W. Niclsen and Merrril 
T. Stubbs, who claim standing in this case as "members or former mcrnbers of the FL3S Church 
who h:ric each contributed to the l'nisl, . . throagh the donatioli ofproperty, money and!or 
personal lahor." hivatc Benelicialics' Petition for (i) Renloval o iCui~en t  Trustees and 
Appoinrmcnt of New Trustees; (ii) Suspension of the Current Trnstccs Pending a Hearing on 
their Removal; (iii) an inventory, Accou~~tiitg and Final Report ot'tlle Curmei~t 'Trustees: (iv) the 
Appoinancnt of a Special I;idl;cia~-y; (v) a Hearin; for the Appointincnt of New T ~ ~ ~ s t e e s  
Progoscd by interested Parlies; (vi) all Available Relief under Utah Code $ 75-7-1001(2)(1); and 
(vii) Spccial Noticc Tor Hearings, 7141 at 12 (thc "Private Beneficiaries' Petition"). 

'The "Interested Parties" are Richard Jcssop Kcam, Thomas Sainuel Steed, Don Ronald 
Fischcr, i>can JosephBarlow, Walter Scott Fiscller, &chard Gilbcrrt and Brcnr JcTTs. With the 
exception clfI3rcnt JeTTs, these individuals are plaintiffs in a tort action pending ill the 'Third 
.iutlicinI District C'oult, C:asc No. 040918237. Brent Jcffs is a plaiutiffin a separate tort action 
il!sc; pcl~ding in  tile Third Jiidicial Distnet Court, Case No. 040915857. Among others, the 1;Er' 
'l'rust is a defendant in tl~osc actions. 

-On June 3;  2005 the Arizona AG filed a morion for 1 e . a ~ ~ ~  to intervc~~e as an intcrested 
party. Whilc no ol'ficial Ortler wanting leave to intervene was ever filed or signed by the C:ourt. 
the .4rizona A(; has been treated by all conccr-tied as a party to file action. 



i r~junctio~~ I~curing on June (1, 2005.' On June 0''' the Couri gramcd an extension of the  TI<O, 
finding that thc \!tall AG had undertaken subsrantial steps to give noticc to the tmstees. On June 
10"' t l ~ e  Cou1-t granted the Utah AC's request (joined by the Private Beneficiary I'etitioners) that 
tlic matter be converted to a preliminru-y injunction. On June 22, after tbc trustees Sailed to 
appear at the scl~cdoled hcar~ng, the Court entered an Order granting the Utah AG's Petition. 
The Coart based its Order on the Petition, cvi6ence sub~nittcd at the preliminary i~ljunction 
hca~-ins, and Ulc affidavits on file. The Court found tlmt the lrustees had committed breaches of 
11.~1~1 by failing to protect Trust property, to defend claims against the Tnrst. to administer the 
Tri:st \\tit11 i-casonable care and caution, to account, to segregate the assets between cl~aritable a ~ d  
private l~encficiarics, and to appcar before the Cou1-t. The Court ordered that the trustees be 
suspe~ddc and aljoincd from conducting any activity on behalf ofthe Trust or its property (other 
tliitn to protect assets and facili~ite transfer orrcsponsibilitics to t!lc Spccial Fiduciary). The 
Coul-t ordered that the suspended tmstees prepare an inventory_ :~ccoi~ntil:g and a final rcport of 
their administi-ation, and that they file the report on or bcfore July 2 i ,  2005. Finally, the Court 
ortiered the suspended trllslees to deliver all records. documents and propelly of the Trust to the 
sp,. , ~ i a l  . , Fiduciary by July 21,2005. Interested parlies were ordered to submit names ofproposed 
trustccs by that same date. 

"(3 The July 2 1" hcarinl: was postponed to .4ugust 4,2005 after thc prcviously-assigqed 
judsc cntcred his rccusal in the case. At the August 4"; hearing: this Coarl asked the individuals 
who had bee11 nominated to submit cerlain addit~onal inioni1ation to thc Coitrt by August 24, 
2005. Uascci on that information the Court would finalize its selcition oftrustees." In response, 
ii~iuiy of those individuals tiled supplemental affidavits providing some. bat not all, ofthe 
recluestcd i~il'ormaiion. Other interested partics liied statements in s~~ppor t  of. and opposition to: 
the various proposed trustees. The Court reset the matter for hearing on Kovemher 7, 2005.' 

'An amended temporary restrdi~inlg order was entered May 3 I. 2005 

"Althougli initialiy the plan was that the Court appoint substitute trustees to sovern the 
Trust, at the August 41h hearing a suggestion was matie that the Co~lrt instead consider appoi~lting 
those individuals to an adviso~y board on a11 interim basis. The Courl asreed to consicier that 
suggestion and. as explained ir?fia, now accepts that recommendation. An ativisory hclard will be 
aplnintcd to assist the Spcc,ial Fiduciary in cvaluadng whether, anti  ow well, the Trust can 
operate as a rcfonl~ed Trust. 

' The most significa~~t piece of information m~adclressed by ihc prospecti\,c trustees! 
atlvisoi-s was the filing of credit reporls. Some candidates indicated an in~\vi!lingness ;o provide 
pcrsoiiri! fioaiiciai i:ifomlation on the pul>lic record. To address those conccms, on November 2, 
2005 the Court signet1 an Order directins that all credit reports be filed tn~der seal, and be 
av;iilahlc only tct the Coiirr fbr in camera rcvie~i. At ihc November 7''' hearing, the Court 
announced that any individuals \vishinp to hc consitlcred for appoinmicnt as potential 
trustecs!ad\'isors would h a w  ten (10) days from the d;rrc of the hearing to file their crcdit rcpons. 
p.&i~ aui, .,~ v LO tile the credit rcport would disqualify the caitdidalc from Ermlic~. consideration as a 



74 Aficr considering all t l ~ e  submissions, and in particulrc., the Special Ficiuciary's August 
18'" memorandum of ldw, the Court agrees wilh the Special Fiduciary that bcforc it appoints newz 
trustees the C:ouri must determine: (A) which instrument governs tlie Trust. (B) whether the Trust 
iiecds to he i-elbrn~cd (and, ifso, how), and (C') the duties of tlle new trustees or advisors. By 
tiddi-essing thcse issues at the outset, those individur~ls will know \vilat will be expected of them 
if they are sclccted to serve. They will also be able to assess whether thcy can fulfill thosc 
expcctatio11s. For its prtrt, the Court will be better able to judge thcir suitabiliiy to servc the 
Trust. 

ISSUES RAISED BY THE SPECIAL FIDUCIARY 

.4 Dctc~lum~na the C'onbollinr Trust 1nst.umcnt 

75 The UEP Trust was initially created in 1942 by an instrumet~t cntitlcd Declaration of 
l'riist u f  the liuitcit EfSort lJ1:m Trust (the "Declaration"). In 1998 the UEP tnistees adopted 
ancther instrument captioned tile Amended and Restated Declaration oETrust (the 
"l<csta~-n~cnt"j. 'Tbe Special Fiduciary Ilas asked thc Court to detcrmilic \vl~ich of those 
instiui~~ents govc111s tile Trust. 

70 'fhe Utah AG ayrces this is an issue that needs to be decided, but questions wherher rhe 
issue is propcrly before &e Cotu-t fbr decision because "no intel-estcd party Ilas filed a rormal 
petition sl>ccifically asking the Court to declare the Restatement invalid."' Others, in particular, 
the Private Beneficiary Petitioners aild Pipkin," believe :he C o u ~ t  need not address this issue and 
instead ui-ge the Court to proceed clirectly to refonn the Trust or  lo *point trustees. 

:j7 ,'is noted in the Special Fiduciary's Memorandum, the question oSwhicl1 instrume~it is 
conrrollinl: was raised initially by the Private Beneficiary Pctiiioncrs-albeit indirectly-when they 

'l!tali Atlomcy (;eneral's Response to the Memorandum of the Special Piducialy 
Reconrmeiiding I.,egal 1ss~1es to be Resolved Prior to Appointment of Substitute "T~xstces (the 
"l;tali A(; Response"). at 2: 3.  

o Pipkin argues that the C:oort should ignorc the issues raised by the Special Fidaciary's 

Mcniorandum on the younds that no justiciable controversy presently exists on those issues and 
thereSon: t!icy need not be resolved bclore the Court ;ippoii.ts new trustees. P i p k i ~ ~  believes the 
issue oCTi-ost reformation sl~ould be co~'sidered, if at all, hy the successor t1,astecs aftcr they 
assume rcspo~isibil.ty for tlie 71nist. Response of I'etitioner Janles M. Pipkin to Special 
1:iduciary's Melrlorandlirli Recomme~lding Lcgal lssucs to be Resolved Prior to Appointmenr of 
Substitute Trustees, U, at 7. 



rcscrb-ed tlie right "to challcngc the validity of ibc Restatemcili.""' Altho~rgli !he Private 
Hcncliciary Petitioners have not disclain~ed their "reservation of right" to hying such a challeiige, 
in rlicil- rcsponsc to the Special Fiduciary's Mcmurirndum tliose Petitioners inow argue that ihc 
C'o;ii-t 1:eeci 1101 tletcnninc which instrumciil gove:us the Trust, becausc ncither one can be 
~ttiniinistcrcd without rerornlation, Furthermore, they argue the Court's actions to date have 
already rcsufted in a de hcto rero~mation of the Yn~s!." 

718 Despite the parties' objections, there arc two independent reasons why tho question of 
which iiisr~~iment controls lias been properly presented for decision. First, the Code cmpwers  
the Special Fiduciary to represent Tn~s t  beneficiaries and to act as the Court's agcnt in the 
interim ridmiiiistration ofthc 'i'rust." -4s such, the Special Fiduciay may brin_e to the Court's 
attcnticiii all iiiattcrs he thinks tlic Court must resolve in order for the Trust to be properly 
admii~istcrcd. He has done so in this case, and that is enough to hring Illis issue properly before 
the Couit. 

1 Second. this case was brought, iii the first instance, by thc I!:ah A<; jsubsequcntlyjoincd 
by rhc i\t.izo:ia .4G). B L I ~ ,  the lloult cannot coiisider or s a l t  the relief sought by either Attorney 
General i~~iiecs those officers have slandi~ig to bring this acf on. The Ctah and Asi~ona AG's 
standins is predicdted on the assumption that the Trust is a charitable trust. If it isl the AGs are 
the cornmun~ty's rcprese~itativcs I-esponsible for ensuriny that the charitable purposes of the Trust 
arc protec~cd. liowevcr, if the Declaration is the governing instrument of the Tnist, then the AGs 
li~ive n o  st;~nding_ hecause the Ltah Suprciiie Court in Jcffs v. StuI>bsiz deteriiiined that the 
1)cclaration est:.hlished 11 priv2.l~ 1-athcr than n charitable trust. 71-1~1s, before tlie relief sought by 
llie ilta!i and Arizona AGs can be awarded, thc (Court must first cxpl-cssl:; resolve this issue.'' 

"I'rivatc Beneficiaries' Petition, "115, at 7. 

I I Response to Memorandum of the Specla1 F~duclary Kccolnmelldi~lg Legal Issues to he 

Rcsolvecl l ' l~cr to Appointmci~t of Trustees, at 2-3. 

"lltali Code fZnn. 6 75-7-704(5) (". . . tiic court 1uay appoinl [a] special fidl~ciary 
whcncvel- tlic court coiisiders thc appointine111 !icc.essaiy for the ;~dministralion of tlie trust.") 

4 Other Peiitioiiers in this action would likcly also lack standing il.thc Court deternlined 

t11at the Declaration was the controlling document. The Jeffs Courl held that t l~c  Trust uras 
")?I-iv;iteV in natulri: becausc the Declaration's operative lanyage identified specific 
hen-ficiarics- i.e., the five original scttlors, and "nothing else in the trust ovcr[camc] the general 
~rolc thn! ~iaming spcciiic bcncliciaries rcndcr[ed] [the] trust private." Set: 970 P.2d at 1253. On 
rcmand froni ihc Supreinc Coui~.t, tlie trial caul-t in jcflS entered additionai finiings of fact 
rcgnrtlir-!g clninlants' status as beticficiaries of tlic Trust. The trial colirt noted tliat there was no 
evidciics showing "that a~iy  new trust mcmhcrs were dcsigiinaleci in the hoi~ks of the association 



71 10 011 0ctoSe1- 5, 2005 the Special Fiduciary rcspolidcd to the memoranda of law filed by tllc 
vtu-ious Pc:itioners." In his Coilsotidated Respouse, ~11c Special Fiduciary noted that "none of tile 
~'aities-in-i~~tcresl has elected to raise a dispute as to tlie validity of the 1998 Restate~nent."~" As a 
result, the Special Fiduciary tiow suggests that "[a:lbsent any challenge lo the validity of thc 1908 
Rcstatcment, the Court should assume that it is the co~~trolliiig document and shou!d proceed to 
rlclc~mine wliether and how to reform that docun~ent based on the i'o~mer trustees' breach and 
rcfi~sal ;o administw" thc Trust." The Court disagrees. The palties cannot. by consent, endow 
the COLIII with ji~risdictio~i where none exists. Kathcr, the Court has an independclir duty to 
cx;lniiue the basis iuider which the pailies invoke its autliority. ' f h ~ ~ s .  tlie Coiirt cannot sinlpiy 
assume that tlie Restatement, rather than the Dcclaratioil. applies in this casc. Alter a~ialyzing i11e 
q i~cstion. liowvcr, the Coort concludes that the Rcstatemenl is, in Fact, the operative instrument. 

* ' I  1 On Novc~liber 3, 1998, shortly after thc Supreme Court lianded down its decision in jcffs 
anti clearly in Ycsponse to it, the "sole and remaining original tnlstee and subscriber" of the Trust, 
together with the re~ilailiiilg UEP tlustccs, executed an "ainended and resVated" Declaration of 
Trust. The Restate~~icnt stated expressly that it was "a total rcstate~lle~~t and a~ncnd~ncnt ortllc 
1)cclaration of Trust [and] superscdcs all previous docurncnts, including all docmnents filed of 

aftcr the Lleclal-allon was filed." &Memorandum Decision dared 21 Janual-y, 2000, at 9 (Eves, 
.I.). As part o r  its decision on remand, the trial court expressly found that Petitioner Pipkin was 
cntitled to a life estate in the Rus t  property he occupied. hilt XISO concluded that lie was a 
bc~ieficiary of the Tn~s t .  ?'lie Special Fiduciary has questioned whether Judge Eves' decision on 
re~lrand has any rcs iudicata effect in this case, and the Cow-t is inclined to helievc t h a ~  it docs 
not. Nevertheless, wcrc the Declaration lo be the controlliilg instsiiment iii this case, Petitioner 
I'ipliin clcariy wo~ilti have no standing. To be sure, none ofthe Private Beneficiary Petitioners 
nor li~terestcti Parties participated in Jell's. so their claims to bcncficiary status under the Trust 
have ncvur bccn specifically addressed by any coi~rl. t-lowe~:er, as rel'ercnced earlier, in entering 
his aciditional finclings oFfact on remand Judge Eves detc~mi~led that only the origi~ial scttlors 
weri: mcrnbers!bcncficiaries of the Trust; 110 new membct-s had been added. That suggests that 
those Petitioners wouid likcly be similarly ilisqualificd in this case. In sum, this action would 
likely have to hc distilissed on standing grounds because none oftlie Petitioners would be ablc to 
starc a clnini fbr relief. 

'"o'onsulidated Response Memorandum of Special Fiducia~y Regarding Legal Issues to he 
Xesolved i'riur ro Appointmcnr oiSubstitutc Trustees (the "(:onsolidatcd Response"). 

' b Id. I ,  21t 2. - 

'Id - at 3 



public recot-d in I.Jtal: and Arzona and with various  court^."'^ 

!I12 'fhe Court must first detemline, as a matter of law, whether the Rcstatcmcnt merely 
mociified rlie Declaration, or fully superseded it by changing its operative provisions. This 
analysis is govcmcd by the Utah Supreme Court's decision in Flakc v. I;lakc (]n Estate of 
l~~l~d~e):'' At issue in was "the effect and disposition of a 'rcstatcd' trust agreeinentW(the 
'Flake Kcstatancnt").'" The court in first detennined whdher ilic original trust language 
cxprcssly rcserved to the settlor, Mr. Flake, the right to modify the trust. The coiirt exa~~iined the 
i~istrument's language and concluded that Mr. Flake had rcservetl that power to himself? and could 
tlicrcfbre exercise it by any method that suf~lcicntly mai~ifested his iiitent." Turning to the key 
issue to 5c clecitled, the courl noted that the rcstatemcnt inslrumeiit in that case expressly declared 
thc settler's intent to "'amend[] and restate[] in h11l"' the prior trtisi agrccm~nt." 'nie cour. noted 
{ha: whilc the Flakc Restatanent 

did not detail iheprovisio~is of the trust that we:-e spccilically amended, as a 
resk~tcnlcnt it mcl-ged all of the operative provisions of the 1987 Trust Agrceinciii 
together \vith amendmc~~ts in a single instrument, and t11ercfo1-c superceded [sic] 
tile 1987 Tmst Agreement. The clear and u~lainhig~rous language oi'tiie 1098 
Resta:cmeil: dcinonslrated that it was irtended to supplant tthc terins of the 1987 
' S ~ L I S ~  Agrce~nent with amended and restated terms. The 1998 Kcstatzment 
i in~~~~~higuous ly  references the [Flakc Fa~uily Trustj as "amended aud rcstatcd in 
iill l ." ailti tlla-efoi-e reflects thc setllor's intent la supplant the l'lS7 Trust 

in Rcstatement, at 1-2. Sce also Appendix (chart sumn1ari7.iiig key provisions ofthe 
Deciaration and the Kestatclnent and showing the siinilarities and differences between the 
documents). 

'"Id. - at Bjii'). F!alte concenlcd a lawsuit by a widow to enfol-cc her allegeti rights under a 
ti-ust document created by her late husballd in 1987 (the "Almon J. Flake Faiiiiiy Trust"). 
Although Mr. Flaltc was a widower at thc timi: the 1087 trust was createti, the trust docunlent 
clearly contelnplated substantial bencfits for the won1a11 who would soon bcconre his wife. The 
I987 ir~ist ciocun~eiir expressly reserved to Mr. Flake lhc right to amend, modify, revoke or 
1-emove fro111 the trust m y  property previously contributed. in 1998, Mr. 1:Iakc executed a 
docu131cnt entitled rlic "Restatement of t l~c  Aimon J. Flakc Family Trust." IIndcr the tenns of the 
resiaicmenr Mrs. Flake's henelits as a sum-iving spouse were significantly I-educed. Atler Mr. 
Flake's dcath, his widow challenged the tcrnls ofthc Restatenlent. 



Agreenicnt." 

7113 The aii;ilysis in applies here. The settlors ofthe 1942 Declnrztion expressly 
provided tliat anle~i(l~nents could be made to that instlumen1 "by a m+jority vote ofthe Board of 
Tnistccs."'%o other liinitations were placed on the trustecs' ability to modify the Declaration. 
Acting under that a~ltlior-ity, the then-ti-ustces adopted the 1008 Rcstatcn~cn:. As was the casc in  
i:laitc. tlic Restateiiic~it in this case does not detail those provisions oftlic Dcciaration that were 
heiiig spccificalIy ame~ided, but there arc significant siil~stactive differcnccs hctwceli t11c t\vo 
ciocuriicnts. See Appnidix. The clear and unainhiguous laiguage of the IJEP Restate~~ient, like the 
Rcstatcmcnt in I:Ialtc, deiuoiisti-ales that tlie trustees intended to supplant the terms of the 
[)txlaratio;~ with amended and restated temis. Pursuant t o m .  tlie Court coticludes that the 
tcmls of the Dcclaratioz~ authorized a majority of the UEP tnlstecs to amend and restate the 
sovei-ring terms of the Trust. Thc UEP tmstees exercised that authority in adopting the 
Kestatcmwt and, in doing so, tlic trustees intcndcd to. and did, fully supplant the provisions of tlie 
1042 Declwation. 

"13 Tlic historical co~~tex t  in which the Kestatemcnt was drafied and adopted by the lJEP 
rrusrecs also stipporis this conclusion. Barely two months earlier the i~!tali Supreme Court had hcid 
that tlic Declaration's "operative 1a1iguagc"creatcd a private trust, ~iotwitlistiu~ding the settlors' 
stated i~iteution t h a ~  the Declaration establish a "cliaritahle and philanthropic" trust." The trustees' 
response to was to adopt t11e Restatement. in doing so they again expressly stated their illtent 
to cl-care ;L charitable tn~st .  71iis time, however, in draiting the Restatement the trustees either 
fully eliminated, or sig~lificantly broadened, the operative provisions ol'thc Declal-ation on wllich 
the Jcft's Coui; had relied to conclude that the Dec!aration created a private trust. In short, the 
historical record s~~pports  tile coi~clusioti that the bustees intended to supplaiit the Declaration 
with the Res~atemc~it, and to lime the Trust opzratc uilder the ne~b-ly-adopted Rcstatcmcnt. 

Ti15 I raving dclerrnined thar t l~c  Kesta~e~iimt is the opcraf ve instrummit, the (:our1 retrrrns to 
the isscz oftlic partics' standing. As a thrcsliold matter the C:ourt noted in T 9  that it must firrd that 
the Rcsk~tcmczit ct-catcd a clia~vablc trust in 01-dcr to find that thc pctitioncrs havc stallding in this 
case. As will be discussed in more dcrrlll later iii this opiniou, see ~ part C.1.a. (7jT 26-32), the 
C:ou~t finds tirat :he I-cstatcd Trust is charitable in nature. 

6 l h c  Court's Minute Entry of July 10,2005 addressed grounds under which standing could 
be shown in this case. That assessmelit is fully cor~~patible with thc provisions ofthe kestateme~~t. 
The Court co!:ci~ldcs that all Petitioners i.e., the iJtah and Arizona AGs, the Private Beneficiary 
I'etirioncrs. 1i1c Interested Parlics, and Pipkin- l~avc made a sufiicient showing ofsia~iding under 



B Nccd b r  Trust liefonnat~on 

411 7 The Special Fiduciary next asks the Court to detcrnline whether the Trust needs to be 
reforiiicd. ?'lie Coun may ~uodify a trust if it deems refo~~i~ation nucessary to protect the 
beneficiaries' inlcrests. Tlie Court's authority to relbnn the 'I'IIISI is conferred by the Code. "To 
the fi~ll extent p m i t i c d  by the Co~lstitution of Utah, the court has jurisdiction over ail subjcct 
iiliitter relating to . . . trusts. The court has full power to make orders, judgme~~ts, and decrees and 
lilke all other action necessary anriproper to aclministerjusticc in the matters which come before 
jt.>ZO .r,,iS authority includes, but is not limited to, "proceedings to appoint or rc~nove a trustee . . . 
ascel-laill beneficiaries, dctenniile any cluestion arisinr! in thc administration or distribution of ally 
~ i i s t .  includinu cluestions of conslruction of tns t  ir.struiiicnts. and ltol instruct trusteus . . . ."" 

may modify the adniinistratii,e or dispositive terms of a tmst or tcrnlinate the trust 
if, because of circunistanccs not alilicipated by the scttior, modific, ailon ' -  or 
tcnuication will further the purposes of the trust. To the extent practicable, the 
~nodification illlist be made in accorda~cc with the settlor's probable intention. 
The court limy modify the administrative tonxs of a trust if continuation of the trust 
oil  its existing t c ~ ~ t i s  would be inipractizahle or wrts(cSul or impair the triist's 
adtiiinish-atio~i ." 

71 I 9 I'iie Cotlc granrs tlic C'o~11-t power to modify trusts irrespective oCwhclher rhc trust at issite 
is priva!e or charitable in naturc. Wile11 a char-itable trust is in\:olvcd, lioivcver, tlic Code 
recognizes, and expands upon, an additional tool available to the Court: "[t]hc time-honored 
doctr~ne of -'':''' 

[l]fa particular charitable purpose becomes unlawf~l, impracticable, impossible to 
acl~ieve, or \vasteful: (a) the tmst docs not fail, in whole or in part; (b) Lhe tnlst 
propei-ty does not revc~? to the settlor or the settlor's successors in interest; and (c) 
the court may apply cy pres to niodi% or terminate the trist by directing that the 

'"l:tali Code Ann. 9 75-1 -302(1)(c),(2) (cniphasis added). 

"iltali Code .4nn. 9 75-7-201(i)(a); (b)(iii); (c)(i); (c)(iv); (c)(v); and (c)(vi) (cn~phasis 
added). 

"l:tah Code Ann. 75-7-412(1)(2) 

" 
111 tlic Matter of Cerlxl; 652 P.2d 937; 939 & n.4 (ijt:~ll : 9S2fjcxplai1iing the derivation 

oi'tlic tent> and briefly referencing its history!. 







the ('od: provides t l~at  even whcti the controlling trust instrumlent uses such icnns as '"absolute,' 
'solo,' or 'anconirolled' [discretion,] the tnistee m e x e r c i s e  discretionary power in good faith in 
accordance with the tclms and purposes of the trust & t11e intcrcsts of the bcnciiciarie~."~' 

4/22 iV11ile ccrtain specific claims against the suspended trustees may bc in disputc, there is 110 
question that tlie suspended tnlstces failed to dcfcnd the Trust against various lawsuits to which 
tllc Trttst is a party. By failing to defend the Tntst, the suspe~ided trustees violated tlic Utah 
Code,'" and allo\verl the Tnrst to be exposed to entry of deiBult jud~ments against it."' Entry of 
judg~nent in those cases would pennit prevailillg parties to seize Ti-ust assets in satisfaction of the 
judgtnent. Additionally, the suspended trustees knowinply and willlillly failed LO coinply with 
two Cotit-t orders: First, they failed to provide an accounting of'fr:~sl assets.'! Second, they failcd 
lo assist tl;c Spccizl Fiduciary hy collectin$ a id  providing infomation alx~ut liow the T r ~ ~ s t  has 
been atlmi~iist :red.'" 

7/23 As will be more fully discussed- in part C.2.a-d., of this opinion, in addition to tlie 
probiems t1i:rt h w c  resulted from the rrustees' administrative defaults, the Court's review of thc 
Kcs.atsiiient iias led it to conclude that vvarioi~s dispositive (k, siibstaiitive) ~JI-ovisions of that 
insrrumc~it arc Eiiildanlei~tally tlawuxi and unworkable. Accordingiy, the Court -with the help of 
iiitcrcstcd parties tviil need to atidrcss both types ofissues as part of the Trust's reforn~a~ion. 

C Lstahilsh~n ihe Parz~iteters lor 7 rust licfoi~nat~on 

1124 Triist reformation is ult!ma:cly aiid exclusively tiie C:ourt's responsibility. That said, there 
is incrii to tlie suggestion oCi11c Utah and Arizona 4(;s (endorsed by thc Interested Paflies and tile 
Drivate 3cncficiary Petitioners), that the Court receive and consider input all parties in 

''LJt;lh Code .4nn 4 75-7-812(1) (emphas~s added) 

:<, litaii Code Ann. 5 75-7-80') ("la] frustcc shall talte reason:rbie steps to . . . defend claiil~s 
against rhc trust"). 

'"Ac~ended Ex-Partc 7'cmporary Restraining Order Appointing a Spccial Fiduciary aild 
Suspending the 'l'r~lstecs, dated May 3 1 ,  2005, a1 2-3. 

4 '  Gtaii Codc Ann. 8 75-7-XOS(l)("A trustee shall keep adccluare records of the 
adii;inis!r;ition of the trust"). 

"Order Cirai~tiiig Utah Attorney General's I'eiilion for (i) Ke~noval of Current Ti~~stecs ;  
( i i )  tiie Suspension oftlie Currcnl T~~istees;  (iii) an Inventory, i\ccou:lting and Filial Rcport of tlic 
C'urrent 'l'rl~stecs; (iv) the Ap~~ointmetlt of a Special Fiduciary; (v) a l [cat-in:: for the Ai~point~lient 

- . . 
of Xe\v Triistees 1'1-o]~oseci by liitercstcd Parties; (iv) Special Notice Tor Hearings dated June 22; 
2005 ("JLIIIC 22"" Order''). 



interest prior to announcing the specifics of a reformetl Trust." l'he starting point ofthe Court's 
effb~ts to modify or recorn1 the Trust is the Restatement. By closely anaiyzil~g its language, the 
C:o:~rt has attempted to identify and in~plement, wherevcrpossiblc, the intent of the Restatement's 
drafiers. The panics will need to provide specific s~lggestions ibr completing thc kamework 
prusented helaw, hut the C~LII-t expects that any suggestions for refomling the Trust will be made 
within !he frail~cwork eivcn herein. Thc parties may also identify prohle~ns with the Court's 
frait~ework and proposc solutions. Absent a showi11g of good cause. Ilowevcr, the Court is not 
ir~clil~etl to eiltcl-rain radical departures from the li.amcwork. 

1. I'r~ncivles Ciuidinc Relonnation of the Trust 

7/25 In re.ronniny the Trust, the Court will be guided by three principles: First, the C'ou~t will 
work lo preserve rhc Trust's charitable intent. Second, the Court will only enforce the '['rust's 
lcgitimatc and legal puq>oses. Third, the Court will employ "neutral principles of' law." Each 
princip!~ is discusscd below. 

a T h ~ r  IS a ('harttable Trust 

2 !;or tile reasons given below, the COLIII. has dctcnnined that the Resta(c~i1eut estahlished a 
cl~aritahle trusi. litah is one of six statzs that has adopted the IJ'I'C. The Code was adopted in 
2004, long after the Kestatemcllt was drafted and adopted. Noncthelcss, tllc C'odc provisions 
apl>lyJ-' and inform the Court's judgment on this issue. As noted earlier, lltah's Code reflects a 
strong legislarive preference in favor of recognizing and preserving a trust's charitable intent, if at 
all possible. By itsel[, however, this statutory preference would not he a sufficient basis Col- the 
C o ~ ~ r t  to conciutle that the Restatement established a charitable trust. "[Jln detcnuining whether a 
irust is charitable, a court must look to the langudge of the trust instrument and may not look 
hcyoad it unlcss tile instrument's 'ing~lagc docs not resolve tlie issue." 14 review oitrusl language 
is a cli~esstioii of law. 

Ti27 As the .leTTs C.:OLII~ cxpiained: 21 charitable tnlst has two esscntiai rcquireme~~ts: First, 
henciiciarics of a charitable trcst constitute a definite class, but the benclicial-ies within that class 
are inticfinite.'"econd; the tmst must have a pulyose that is hcncficial to the cominunity." 

47  Scc C'onsolidated Kcspo~ise, 11, R at 3; ld. 11. C at 4 - 
24 Illah's C'odc applies to ali trusts "crcnted bci'orr. on: or after July 1. 2004," anti to "all 

judicial pi-ocecdi~igs concernills trusts commcnccd on or alter July 1 2001 . . . ." Utah Code Ann. 
$ 75-7-i 103(1 )(a), (1)th). 

"Jcffs \ Stuhbs, 070 I' 2d at 1775 1. 

i t  Wjth respect to thc indefiniteness of the beneficiaries; "[iln order to qualify as a 

charirable trust, tlie trust i c s t rune~~t  must indicdte that 'the pcrsons who are to benefit are . . . of a 



(1) Size of Class ;md lndcfinitcness of Rencficia~ics 

7'28 1-lie record does not establish tbc sizc (]!'the class of potential Trust heneficiaries. 
I lo\vever; based on submissions filed in tl~is case by Petitioners and other iiilerested individuals, il  
is clcar that the nombcr of beneficiaries potentially could he in the thousands. Certainly the 
~:uniber is at large enough that the comlnunity would he iutcrested i i l  enforcing Trust provisions on 
tilcir behalf. 

4120 With respect to tile requireinelrt of indcfinilcness, unlike the Declaration which named 
specific belicficiaries ilius defeating thc charitable intent of the setllors, the Reslaten~ent's drafters 
werc cat-eft11 to avoid the pitfi~lls noted by the Jcffs Court. The Kcstatancnr, !iltc the Declaration, 
I-cqoircs coiiseeration as aprcrcquisite to joining the class of potential baicficiarics. lklo\ve~~cr, in 
resi~onsc to tlie & docision; the class ofpotential bcneiiciaries \\-a? si~iii5ca11tly expanded to 
I-ccosnizc those who consccratcd tllcir "lives, time. talci~ts and resources" in addition to those who 
consecrated rcai property." Ac!ditionally, the Rcstatcn~e~~t abandons thc I>eclaration's 
requirc~uent ihat t!ic trustees determine whether the value of co~~secrations is "sllrficient" to 
qualify fol- membership in thc Trust. Without estahlislrinp some way to ineasuic the relative value 
of individual consecratioii~~ it cannot be said that any Trust beneficiary has '$urcilased" 
~ncmbcrship in the 'l'r~lst.'~ 

*13C Based on the hregoinz the Court concludes that lire ciass of poteiitial hel~eficia~ics is 
largc; aind t l ~ c  nuniber ofbeneficiaries within the class is indefinite. 

(2) Puraosc that is Reneiiclal ro the C'ommtinitv 

73 I Cliarital>le trust purposes include the advaliceme~~t of ofcliyioli, but "a trust to promote 
acriial pa!-ticipation in activities or practices that arc unlawful, such as nolygan~y, is noncharitable 
even though the bcliefis one ofthe tenets of a r~ligion."~" In this case. the Restatement states two 

.siifficic:itly large or indefinite -lass so that the cornrnunity is intcrcslcd in the cnbrcement oftlle 
11-itst." a, 970 P.?d at 125 1 a Kestatenlc~it (Second) of'f!-i~sts 5 375. 

:?'.lll '1 . ~iari tnble .I . tl-ust, 'the he~ieficial interest is not given to individual beneficiaries, hut 
tlic property is devoted to the accoiiiplishmcnt ofpuiposes beneficial to tlic col~imitni ty ."~.  at 
1252 Kcstatonellt (Second) of T~LIS:S 6 364 cnlt, a. 

if, C:f. Jci%s. 970 P.2d ar 1252-53 (sl;~ting that a trust is not charitahlc if the "beneficiaries - 
i~ave ))urcIiascd their benefits . . ."). 

1 0  Re,t,itclncnt ( T l ~ i d )  of Trubts b2P. en,! on clausc (c) 



sepal-at: " ~ \ I ~ > o ~ c s " :  011c is "to preserve acd itdvancc the religious doctrines and goals of thc 
[FLUS Cllurch]."" The other is "to provide for Church ~i~enlbers according to their wants anti 
thcir needs, insofar as their wants arc just."" To thc cxtenl that the Trust's purposc is to preserve 
anci advance ally of tile religious doctrines and goals ofthe FLDS Church that are i l ic~al ,  such as 
polygainy_ Ihc Trust wocld fail as a charitablc trust. I-lowcver, the second purposc identified by 
tile Rcstatement is legal and Sully in ltccping with thc traditional charitable religious pui-pose of 
c;uing for needy individuals. Thc Court can therefore recognize axid enforce f i e  Rcstatenient's 
1egitirn:itc chal-itablc purpose lo provide for the "neecis" and ''just wants" of participants (past or 
present) in the FLDS Church (formerly known as 'The Priesthood Work" or "tl~c Work"), who 
lhavc co~~seeratcti to t?lc 'Crust or to the Cl~urch. 

7/32 111 summary, after carcfuily considering the reiluirc~ue~lts for eslablisl~ing n cl~ariiable trust; 
thc Courl concludcs that the Restatement's drafters intcncied to, and in fact created, a ;haritable 

5 3 !rust.-- 

" - Id., il, at 3. Altcmativcly, a rcasonahlc argument call be made that what thc Court has 
iclcritilicd as the "first" purpose statenlent is niercly hortatory lalguagi. supposting a 1i;ore 
fbcitscd, zund li~nited, purpose for the Trust-.&., to provide for the needs and 'Ijust wants" of 
eligible Pian pasticipmis. 

"Tlic iltali a i~d Arizona AGs have argued that the Court should neither cliaracierizc the 
'rrilst ZL? chariiabie nor bcgin its reformation efforts until an inventory has been made of Trust 
properties. According to the AGs, hour the property has been used historically ]nay detcn~line 
whether tile Trust is cllaritable or private. Utah AG's Rcsponsc, C:, at 13 ("Unril a dctaiicd 
inventory has been filcd, it i s  difficuli to dctcnninc wl~ethcr the Trust is private or c11a:itable or a 
i11ixlurc of botli."); Arizona AG Response, at 4 ("absent proper identitication of any 
private interests that 1nay exist in Uie Trust and proper division orany s ~ ~ c h  priviite interests 2nd 
tile charitablc interests ofthe Trust. the cha-itablc interests and status of the Trust inay be lost"). 
T!ic Special 1:itluciai-y has all-eady taka1 si~lif icant steps towards compieting such an inventory. 
See Report of tl:c Special Fitlucia~y Dated Nove~nbc~- 4, 2005, IV, A; B (the "Xo\,. 4"' Report"). - 
I'l-ie Special Fiduciary will continue his work ide~ltifying and invciitoryirig Trust assets. 
kio\vevcr. the Court disagrees that its a~lalysis of whether the Trust is charitablc or private tulils 
on past uses of the property. Rritiler, the Court bclievcs that the analysis eniployed by the 
Suvcm: Court in --that is. lookiiig solely to the prvvisions ofthe Kcstatement-is the 
appropriate ccursc to roilovj in detcnnining the nature of the Trust. That is what the Court has 
done lierc. That said. the Court invites thc parties to respond lo the analysis yi\ren in this 
blen~ora~lduni Decisioi~ a d  to bring to the Court's attention any issues which thc Coui? may no1 
Iiavc considered adequately. 

in a rcla:cd vcin, although he ultiniatcly concludcs that "jtjhe Trust's tax status is not an 
issue before tlie Court.'' tj!ah AG's Response. C, at 13: thc i:tah AG suggests that tax issues may 



b L e ~ a h t v  of the Trust's Stated Puruoses 

7133 'l'hc second principle guidiilg rcforma!ion is that the Court cannot sanction or provide 
support for illegal practices including, hut not limited to, polygamy, bigamy, or sexua! activity 
betw-ccn adults ;~:ui minors. Accordingly, the Trust's reforn~ation be structured to benefit, 
advocate, or facilitate such illegal practices even in the na111e of sincerely-11cld religious belieSs. 
Lfcca~tse a [imdamcntal tenet of the FLDS Church involves the illegal practice ofpolyganly, thc 
Trust would fail if its & puq>ose was to advance those illegal religious practices." Ho\r\~cver, 
the Restatement elaborates and narrows the Trust's purpose statement, stating tliat "[tjlie Board oS 
Trr:stccs. in tl~eir sole discretion, shall administer tht. TI-ust consistent with its relieious oul-pose to 

'TI-tist would 5erve oilier lawful rcligious purposes. Thus, the Tntst nced not fail. Instead, it can 
be rclbrmed to implenil?ent those specified la\liiili religious and charitable purposes."' The Coun 

affect Iho\ir thc Coutt relbni~s the Trust to preserve its chal-itable purposes. Id. at 12-13. The 
Special Fiduciary agrees that this is an issi~c the Court needs to consider as par1 of rci'onnation. 
No\.. 4"' Report, X1 35 11.2 (" . . .the Son13 and manner of the refomlation may have sigi~iriificant tax 

71112 t;iduciary reconnnends that a tax opiilioil letter be requested from the Internal 
lZcvc~iilc Service prior to the in-tple~nenratioil of any refonnation proposals appmveci by L1:e 
C'oo~i."). l'lic Court agrees tliat all tax issues related to tlic sale or  use oi"I'rust property must be 
colisidered as part oErcfonllation, and asks liie Special Fiduciary and Petitioners to I I I ~ & ~  specific 
suggestions for addressing the substance and timing oEthosc issues. 

5iTlie C'OLII? presulncs that the FLDS Church also promotes practices that arc not contrary 
to law or against public policy. The Trust arguably could hc structured to support those legal 
rcligious "doc~rines and goals." The problem, liowcvcr: is tlrat i11c Court is baircd by the First 
Amaldnicut from iilquiring into the CI1urch's doctrines or Srorn parsing those doctrines to define 
wi1ich \vould be legally supportable hy a charitable trust. Rathc; than risk cxccssivc 
entanglcniclit \sit11 protected religious expression, the Court conclutics that the snkr  course is to 
t'occs on the Kestnte111cnt's narrowcr "purpose" statement which states that the l'rust's "religious 
puq>ose3' is to pro\:ide for Churcli me~ubers in need anii -presumably as resources permit- -4or 
Illei; "'just wan?s." 'l'liis ilamower puwose statement clearly addresses a legitimate rcligious (and 
coinmunity) coiiceni properly served by a charitable trust. 

"Xcstatement, 11, at 2-3 (emphasis added) 

"'Sce. e.c.. Jackson v, Phillips, 96 Mass. 539_ 556-557 (1867) ("When a charitable intent 
appeal-s on the iiicc ofthe [inst:-~iment], but the terms used are broad cnougl~ to :illo\v ofthe fund 
being applicil either in a IawSiiI or an uulawft~l manilei-. the gift \vill be supported. and its 
;ippiic;rrion rcstrainctl within the bou~lds oStl?c law"); IJ.S. v. Late C:omoraiion of  Chwch 01- 
desi:s Vhrisi of Latter-Day Saints, 8 Utah 310. 3l 1'. 435, 444 ( I  892) (staling \vliere the trustee is 



reli-s oil tlic Codc's broad intent to presenrc charitable tmsls whenever possibie. Addiiioilally, 
the Gout belicves :he Restatement's drafters would have p re fend  that the Tri~st sin-vive to 
accomplisl~ its stated purpose of providing for the needs and 'just wants" of  its bcneficia~ies, 
rathcr thai~ hi1 for want oSa lawful purpose. 

7'34 in sum, i11c Court 'iffirms the narrower Trust pi~rposc noted in Scct~on 11 of the 
Ilcst,ltc.nent as a legal and enforceable chanlahlc purpose 

c Auply~nz Neutral Pnnciplcs lo Refom1 the Trust 

735 'I'ile third and final principle guiding reformation is that the Court cannot refonii the Trust 
or resolve property disputes on thc basis of religious doctrine or practice. Courts can, withont 
violating the First Arncnd~~~e~i t :  resolve property disputes involving rciigious organiz:rtions by 
applying "neutral principles of law." in doing so, however, cicil courts must refrain from 
"resolving uinderlying controversies over religious doctrine.'"' FOI- example, courts are prohibited 
by the First .Anlcndinent from ~csolviiig "rights to tlic tise a ~ d  control ofchurch property on the 
hasis of njiidicial determination that one group of claimanls h a  adhwcd Sailhfi~liy to the 
(i~ndainental fi~iihs; doctrines and przctices of the church . . . \vhilc the othcr group of claimants 
has depailcd subst;ulrially tliercfrom.'" In short, courts nmst separttle that ivhicli is primarily 
ecc:csiastical kom that which is yrinlarily secular,"" and n i ~ s t  defer to ecclesiastical a~hhority fix 
ccciesiasticl:l dc te~~~l ina t io i i s .~~  

authorii;ed "to dcvote the fund to either oftwo objccts-one lawfi~l and the othcr illegai-its 
application will be co~~fincd to the legal purpose, and the unlawSu1 one \a,ill hc rejected"). & 
on other soi i i~ds ,  i s 0  U.S. 145 (1893). Scc also Rcstate~neut (Third) of TI-usls $$  28, 29 
(csplaining that wl~ile pt-ornoting the adva!~cment of religion is a charitable trust purpose, tlxe 
religious purp-oses and provisions must not be unla\vful or conhary to public policy). 

'-Jones v. Wo'f, 443 U S. 595,602 (1979) 

"Id. --- Sce also Presbvterrdn Church v. Hull Church, 393 U.S 440, 449 (1969) 

'"From the Heart Church Minist~ies. Inc. v. African Methodist Euisconal Zion Church. 
370 Md. 152, 803 A 2 d  548, 570 (2002)- Atkiiis v. Waiker, 200 S.E.2d 041. 649 (1973) 

',"Mcl~-onolilatl Baptist Church of Richnond. Inc.. \I. Younrcr, 48 Gal. App. 3d 850, 858, 
121 Cat. Kprr. 899, 903.04 (Ic)75); sce also iii("Ecclcsiastica1 niatlcrs ordi:~arily concenl creeds 
and the ?roper nlodc of exercising one's belief. considerations of faith: including qucsiions of 
what co:istilutcs an essential of a church's faith, an(! illatless of church discipline, tenets and 
general poiily")(citatiotis omitted). 



Ti36 The preceding set ofprir.ciplcs also apply to the way fiitorc tl-ustees instalIcd by the Court 
must mana3e the Trust. In rer'orniing the Trust, the Court niust provide a vehicle for ecclesiastical 
input, !>ecacisc si~ch inp~it was clearly contcniplated h:i the draiters o r  the Restatement. However, 
inistees inust also be able to apply "nculral principles" in administering the Trust's assets in 
furt1ie1-ancc of lawtiil purposes. This is especially true because some individuals who consecrated 
to :lie 'l'rust !hereby entel-ing the pool of potential beneficiaries-arc no lo~lger active paillcipa~its 
in :lie FI .DS Chu~rh.  If the vie\vs of FLDS ecclesiastical leaders were dcterniina~ive on the issue 
of\rho was eligible to he a potcntiai hcneficiarq., former or disaffected FLDS members could be 
excluded fro111 considci-ation notwithstanding their prior consccratiolis to the Trust. 

737 This conundrum can be resolved by providing f~tt~tore trltstces with a two-pronged approach 
to $uiclc their discraionary decision-nlal~ing. First. the reforii~cd Trust nlusl p~ovide future 
triistees wit11 a sct of ncutrai criteria to apply in cvaluaiit>g the relative uccils oTpotential 
I~cncfi'iaries."' Second. reprcrentat,ives of the FLLIS C'liurch (or of local priestl~ood leadcrsiiip) 
]nay provitlc non-biitding iii11ct to the trustees conccn?ing how the faith i n t c ~ ~ r c t s  basic religious 
~>rinciplcs rcl'ercnced 111 the Restatement (s., %,kit constitutes potential htme1icixics' "just 
wants"). The refornied Trust nlust also provide potential bcncficiaries with a 
nieclianism--intlcpendcnt of priesthood input-for establishins tlicir "jj?ist watlts." In making 
decisioils on these issues, trustees should he free to osc their life cxperici~ce, good judgneilt and 
common sense in evaluating requests for support. Ilowcver, the trusiees' decisions must 
~rltiinately be consistent with their fiduciary duties under the Codc and the cornmon lax:. 

Ti38 As (he (.'our1 has noted, the 'Trust needs to be rcfolllicd. The Kcs:atcment-as the 
governing iustrurnc~it ofthe Trust -inus( be the starting point oftkose ci'forls. As previously 
t l i scus~~d ,  the C'ou~i's goal is to implement the drafters' intended charitable pttrposcs wherever 
possible, but to do so in a i~lanncr consistcilt with the principles aiinounccd in this Memorandum 
Decision. To accoliiplish tbis goal, the Courl next reviews cach section of the liestt~ternent, 
explainin$ the purpose of tach as the Courl understands it; and noting the areas where reformation 
is itccessxy. Wnrking from tbis analysis the parties will then preparc and submit to the Court 
specific proposals for reformation. 

730 T l ~ c  introductory section of the Restatement identilies two separate but closely related 
ctititics-the Trust and the UEP (the "Plan"). It states that thc'Trusl is llie legal cntily established 
to oi>cratc n "religious and chazitable trust" til~der the direction of it Board ofTrustecs (the 
"Roald"). It is a part of a larger rcliginus organization, the Plan, formerly known as "-The 

"'1:or the reasons previously given, whether an individual participlrtes in polygamy is not a 
"11~iitr;ll" 1iriilciple and therefore callnot be used by triisteas as a criterion in deicrminily polcntial 
hcueliciarics' "ncctis" or '',just w~nts." 



Priesthood Work" (now the FLUS Church), u*llich operates under the direction ofthe President of 
tl1c Church. 'f'he express language of the introduction, and the ovel-all structure of the 
Restatc:neili, s~tggcst that the drafters iiitendcd the two entities to operate in separate realms of 
authority: the Chttrch's priesthood would be responsible for the Plan's religious goals and 
activities, whcrcas the Board would be rcsponsiblc for administering tile TI-ust assets."' Although 
thc gcnel-a1 pu11)ose for establi~l~ing the T~us t  was to preserve and ad\,ance t!ic religious principles 
of the Plan, as discussed infra; trustees perfonn fuilclions typically associateci with trust 
administration, such as gathering and managing assets to benefit a class ofpeoplc (k., Plan 
pru-ticipatits). This distinction between the P!an and the ?'rust will need ii~rther definition as part 
of  he ~refoiination !>~-ocess, with the goal of creating a clear division bct~veen the operations orthe 
Pln11 and the Trust. 

0 l~nplicit iu the lauguage of this section is the expectation tllat the Board orTrustces will 
receive priesthood yuidance based on the Church's religious tenets,@ Ncvenhelcss, as shown 
helo\v, a close reading of the Restate~ncnt dcmonstratcs that in managing Tnist assets ;he B o d  
was given the authority not to So~Iow that guidance in every instance. Although the drafters of the 
Kcs:atemenl intcitdcd that priesthood input be I-eceived and consitlcrcd, the 'Trt~st structure they 
iinplclnentcd docs not r~ccessarily rccuire trustees to be bocmd by priesthood input. In short, the 
Ke~.~atemcnt implicitly per~nits what the Cocrt tiow makes a11 express recluiremcnt: while 
pricstl~oad guidarice may be recei\:ed, it is only one criterion of nia~ly to be considered by the 
trustees in niaking theirjudgments. Furthermore, that criterion, though in~portant, must not he 
controlling. 

h Section I 

141 This sechon details the o r~g~na l  Trust corpus and glves legal descriptions o r  that real 

"-'Admittediy there are significant ams  of overlap hetween the Plan and the Trust, 
priniarily becac~sc the Board that adopted the Restatement was also co~npriscd oE]>ersons who 
bore priesthood rcspo~~sibilities for the Plan. The Court readily coilcedes that the drafters of the 
Ilestatemn~t likcly never considered the possibility that a situation would ;~risc in which thc same 
ii~di~:itI~ials er~t~-usted with priesthood responsibility over the Plan would violate their fiduciary 
duties under thc 'friist. Ne\:crtl:eless, the document thcy adopled establishes a structure wllich 
tile Court can employ > ~ i t h  relatively few modifications to separate the tw-o lines of autb!ority and 
responsibility. Courts 1-outinely rely on the principle that the best evidence of any draEers' intent 
is thc language they actually adopted andlor ntificd. Applying this principle the Court rocuses 
its analysis on the plain lanyuage of the Restatement. Where the express tcnns o f t l ~ e  
Restatement cannot bc given effect because ofsupen~ening events or illegality. for the reasolls 
previously staled t i ~ c  Court may enlploy its statutory and corumon law authority to rcfonn the 
Restaterncnt. 

'"Kcstareincnt, introduction, at 1 ("The Goctrines and laws of the Priesthood ant! the 
C'liuich . . . are the guiding tcncts by which ;hc Tnistees of the ITr~istI shall act"). 



estate. Thc Trust, not the Plan, was the recipient of'the origiiial lalid conveyance. Without giving 
speci tics, Section I also ~lotcs that consecrations of additional real estate have augme~~ted the Trost 
cslatc beyond the original conveyzulce. Sollie of these coi~secrations of land were made in the 
namc of the Plan, while others were made in thc name of individual txustees. The drailers 
~ontc~nplatcJ  that consecrations of real property to the 'I'rust would continue in the future, and 
provided that ail the lands held by the Trust would be dc<licated lo acco~npiishing the re!igioos 
p~~q>oscs  of the &g. This provision -will need to be reformcd to provide that ally propelties now 
includcd or hereafrer added to the Ti~ist  estate may bc used only ill f~~rtlicrance oftllc legitimate 
Triist purposes discussed in this Manorandnm Decisio~i.~' 

r142 Section I1 contains tlie principal substantive provisions of the Restatement and continues 
the distinction ilra\vn in the introduction.--between thc Pla11 and the Trust. Wllcrcas Uie Plan "is 
the effort and striving on the part of Church inctnhcrs toward the Holy U~lilcd Order,'"Qhc 
7 ,list's .. "religiot~s purpose" is "to provide ibr Churcll rnemhers accordi~lg to their wmts a id  their 
needs, insofar as thdr u~atits arc just."" Tile Restaten~cnt gives the Board "sole discretic>n" to 
perSonn its duties consistent wit11 this purpose.""hat is; the Board call provide h r  th:: "needs" of 
the mcmbcrship, alid cat1 also authorize the use of Trust assets to meet the members' ''just wa~lts" 
(presunlably in a maliner consistent with the p~z~dcnt management of the T~us t ' s  available assets). 
This l:n>gt~age st~ggests [!]at llie Plan's priesthood Iinc should provide guida~icc regarding what are 
':just wants" in light of the Ch-~rch's religious principles. However, actual and sole responsibility 
for detc~mininy what benefits will actually he provided, iSacy, must be repositec! exc':usively in 
i!ie ti-ustecs. 

:j13 Next, the section distinguishes between lypcs oTconsccrrttioiis that iildividuals could 
111a4e. All cousecrdtions orreal property lo the Tnist would be done through deeds of 

05 .4dtlitionally, this section briefly cxplai~is the original organization of the Trust a1d 

details the various individuals who served as UEP tnlstccs from its initial organization to the 
time the Restntalicnt was draficd. The dl-alters tl~cn expressly note ihcir intent to "amend a t~d  
irestate" the ':I-ust, and to have the Kcstatcnielit supersede all prior docun~cnts 01-rccorc!. As 
disc~~sscd m a t  ljqj13-14, thc Court has held that the Restate~i~eni did, ill Pact, supel-scde aiid 
fi~lly supplant tile prior 1942 Dcclaratio~~ of T r w .  

""Tl~c t.Jnited Order is a central principle of the Church that rccluircs f;~ithf~rl Churc!~ 
~n~entber-s to gather on consecrated lands to cstahlish a religious com~nlinity under the guidance of 
priesthood ieadcrsl1ip. &Restatement, 11, at 2. 

I .: 
"Kest;ite~~~ent, 11, a1 2-3; see also supra discussion at 7/:/3I-37 ant1 accompanying notes. 

,I\ ltl. 7'11us. for example. the Board is given disc;ctio:i to dclcrmine which Plan - 
patlicipants will be a l l o ~ ~ e d  lo use TI-:is1 assets ill pursuing thcir goal of living tile Unir-d Order. 



coilvcyancc. Other types of consecrations ("timc. talents, money and materials") wo~iid be 
diviticd, as appropriate, between consecratio~ls to the Church and to thc Tnist.""hc Restatement 
ciruiiers anticipated that all the consecrations made to thc Trust (or for the benefit ofthe Trust) 
wo;~ld pass uiiconditionally to the Trust "without any rcservation or claim or right andior 
ownersl~ip" by the contributors."' Additionally, any and all improvcments made by m y  persons 
livin:: o11 S ~ - ~ i s t  property similarly becamc tlie sole property of the Trust, without rcscrvation of 
right or o\vtio.ship. 

7/41 111 this section the tirafiers reference txro separate "pi-ivilcges": one is to participate in tile 
Plan; a secontl one is to live upon the lands and buildings owned by the Trust. The Restatemcrtt 
authorizes the Boaril to award or revoke each privilcgc. Tlie Court must also modify this poltion 
of the Restateincnt in order to scparate the two privileges uiid allocatc responsibility Sor 
administering zach privilege iin a manner more consistent with the ovcrall structure. Thus, the 
privilege to participate in thc Plan lies appropriately within the authority of the priesthood line 
vested in the Presidcnt oithe FLDS Church. By contrast, the dccisioll ils to who will receive the 
privilcgc to live on Trust property is a ilmtter that lies within thc authoiity and sole discretion of 
the Boac-ti, acting on hchalf ofthe Trust. The Board is expressly empowered to set riiics and 
stanciarcls Tor rtsc of Trust property, aud inili\riduals who seek to live on 'l'l-us$ property must agree 
to abidc by the terlus imposed by the Hoard on behalf of the T r ~ s t . ~ '  Prcscntly, the Board is 
e~npol\i:!-ed to require occupants of Trust property to relocdte to other locations on Trust property, 
or to share a iparticula~ location with other individuals. 'rl~is provision oSthc Restatement must 1x 
modified so as to authorize sucli relocatio~is 01- location-sharii~g an-anyc~i-ients only if they arc 
necessary fur legitimate 'Trust ad~ninistration reasons. 

7/45 -l'liis scction also provides that occupants of Trust lands must agree to live according to the 
principles of the Plan as directed by the priesthood leadership (i.e., the President of the Church 
and thosc to w!mn the President has delegated authori!y). Specifically, individuals granted the 
privilege to live on '1-rust pl-opcrty inust agree "to act in the spirit ofcharity" and "tlie true spirit of 

"'I<tl. - at 3.  Consecrations involving personalty (k. ~noney, goods or nlataials) and 
consecrations of tinic or labor, arguably could 3c made cilher to the Church or to the Trust. 
Initially, eligibility to par~cipate in the pool of potential Trilst beneficiaries shoilld be exlcnded 
to those ~ 1 1 o  can cicll~onstrate that they had previously consccratcd to eithcr entity. Going 
forward, howcve~, only documented consecrations to thc Trust will qualify i~lciividuals for 
inclusion in t1i:il pool. 

' I ' he  Rcstatcmcnt is silent as to the criteria the Board may i111posc as a condition of 
occlnailcy off-rust properly. However, in order to nijinlain the distinctive lines of' authority 
~mviousiy discussed, the Board's decision-making in this I-cgard shonld he circunlscribed to 
assessing and add~essing the relative tmlporal nccds of potential bencficiarics. 



brotherllood," without "dispiirations &Tong t11em."'~ This provision must either be deleted or 
modified. If  co~npliance with these principlcs is retained as one criterion among many to be 
consiclercd by the inislees in deciding how to award Pus1 benclits, the pricsthood leadership's 
input must he non-binding. Additionally, since so111c pote:ltial heneticiaries nlay no longer 
aftiliaVc with the FLDS Church, if this provision is rcrained. then potential be~~cficiaries illust he 
provided alternative rncans for satisfying this recluircment." 

7146 To the extent that the priesthood leadership (2., the "Prcsidcncy ofthe Cll~~~rcl~") 
detcrnlines that ccrtai~l occupants havc not co~nplied with these spccificd reiigious tenets, the 
Chur-el-. 1eadersl:ip can asli those individuals "lo renlove themselvcs" kom TI-ust property." 
Notably, inciivid~al~s decnled by C'i~~lrch leadership to be living in a manner inconsistent with Plan 
pri:~cipies are aslttvf to icmove thcnlselves voluntariIy. If they decline to do so, thc Boartl ' h m  
its discrt.tio11 cause their removal."" This grant of discretioi~ to the Board also suggests thrtt the 
Ro;ii-il coultl exercise its  disc^-ction not to exclude occupants fi-om Trust property: even if the 
pi~esrlrood leadership determines that individuals occupying Trust property have not complied 
with particiilar religious rcquil-en~cnts. 

7 Individiials who either cxclude thcmscivcs, or are excluded by Hoax-ci action, from Trust 
property mk1y take corrective action to bring thenlselves into concomity with Plan principles. If 
they do so, thcy map; if approved by the priesthood, bc again permitted to participate in the&76 
Hou-evzr, it docs not appcar tkat these individ~~dls necessarily returr, lo cscc~~py Tnist property. 
Indeed, the Restatement expressly states that the Board "shall 11avc no obligatio~l whatsocvcr to 

'"I'he Restatement provides that individuals who "do not llonor their cornn~itmcnts to live 
their lives according to the principles of the United Effort Plan and the Church" may be asked to 
leave Tr~ist propel-ty. Ilowcver, the Restateme:lt's only dctined religious rcquirenlc~its arc that 
'I'rust la116 occupa~lts live in the spirit of "charity" and "brotherhood:" "witllout disputations" 
a111o11g ihcnl. -4pplying the principle of construclion "exnressio unius cst cxcliisio alterius" (the 
expression ofone thiny is 11:e exclusion of another), Black's I.aw Dictionary (.4bridged 5Ih Ed.) 
2')') (West 1083). Ltappcars tml  any priesthood input woi~ld havc to be !inli?etl to commenti~lg on 
!how .sell the inc!ividuals confb~ln their lives lo thcse specified principles. 

'Id - (cmphas~s added) 

'"7o the extent that this provision requires the Board of'l'n~stees (in addition to the 
priesthood) also to pass upon "repcnta~:t" individuals' ~.encwed participation in the Plan, this 
provisior? n c d s  to be rciornled a11d that requirement deleted. .4 clear divisioil nlust exist 
between thc authority ofthe Lioard to act with I-espect to the Trust, and the autliority ofthc 
l?ricstllood to act with rcspect to the l'lan. 



1-ctu1~1 all or any part of consecrated property back to a colisccrator or to his or her des~cndalits."~' 

d. Section IiI 

7/48 This final section of the Restatement focuses 011 t11e Boarti of Trustees--its xallller of 
selection, its size, and the 1-ights a i d  duties of the Board. Specifically. the Board, which may 
mnge in size bctwecn three and nine trustees, acts by majority vote and is a ~ ~ p o w c r e d  with "all 
rights, powers, atid privileges of an absolute owiier in carrying out the p~uposcs oftbe l 'n~st ,  
includit?g without limilation all powers of ti-ustccs under Utah l a w . " ' ~ l i e  Hoard, subject to the 
;ipprt>vai o r  the Prcsideilt of the Church, luay delegate so~ile of ils responsibilities to 
I-q~reseniativcs of the Hoard. Ir appears, howe\:cr, that approval from the priesthood line is only 
~-ccluirci! in cases of delegation. It does :lot extend lo requiring presidential approval of any other 
Hoard action. To the extcnt that approval of the President of the Church is required Tor any Board 
actioti, that provision will need to be deleted as part of thc Trust's reformation. 

4 49 .%:iotl~cr artrea for reformation concerns the extraordinary powers granted by this section ro 
the FI.DS C:hurch P'esidcnt, including the power to appoint or remove trustees, who "scrvc at the 
 ileas sit re of the Presidelit of the Church. . . . '"' AS the Utah aiid Arizona AGs have noted, these 
powers appear to be "personaf' to the holder of that oflice 2nd therefore not assigi~abic to otiier 

. . 
tr~tstccs."' TThc Coutl i~~vi tes  ali parties $11 ~!ltcrest to suggcst how cippointment, removal, or other 
succession issiics should be addressed as part ofthe Trust's r-cibmiation. 

q150 111 additio~i to these pcrsoaal powers, the Reslatemei:t contanp!ates that the FLDS 
President will "serve 3s a trustee and President of the Board of'Tn!slees."" There are two reasoils 
tvhy the Cot111 must reform this provision. Tile first is that the framework for refonning the Trust 
aims to scparare the Trust, and its management, from the Plan. Tlmt w-ay Ihe Trust can operate in 
accorcla~ice wirh thc pri~~ciples discussed -at 79125-37, wliilc the Plan can continue to operate 
under pricsthood authority aild according io the beliefs of thc faith. Ahsalt a compe1lii:g countci-- 
argumcnt fron: any interested party, the Court believes that separating the TI-ust and the Plall in 
this \\ray prc,servcs the Tnlst in order to fulfill its lawful charitable purpose. The seconci r c a s o ~ ~  is 
that the Court stispended the present FI,DS President as trustee of the 'Trust because of serious alld 
contii~ued brcacl~cs of his fiducary duties. As sucl~, it would be ~~~irertsonllhlc to co~lsider any role 
for l?i~:i in the future q>erations of the Trust. 

'"iltah AC? Xesponse: 11, A. at 4-6; Arizona A(; Response, at 3. 



5 I Tlic next sill?ject addressed in this section concerns ihe clrafters' intent that the Trust "be a 
cliaritable trust of perpetual durati~n."~' However, as a fillback position, the drafters {?I-ovided that 
should the Trust terminate, "whether by [action of'] the Board of 'Trustees or by reason of law," the 
'frust's asscts wotlld "become the propcrty of the Corporation oftlie I'reside~?t of the [FLDS 
Church]."" in other \vorcls, the Corporatio~~ o f t l ~ e  President ofthc FL.I?S Cltiirch is thc 
designated remainder bcneliciaiy ofaJ assets if the 'Flust teniiinatcs. The <'ourt finds that this 
provision is inconsistent ~ 4 t h  law and equity and needs to he reronlied. 

7152 I:irst, as previously discussed, religious corporations nol-~iially can be rc~uainder 
bendiciaries ortl-iists. Howevcr, an cxceplior! to this general rule applies in this case- where the 
~ I - L I S ~  benefit5 or promotes actual participation in activities or praciiccs that arc unlawful, such as 
~>olyg:rniy." Allowi~lg the Corporation of the President ofthe FLDS Church to be the re~~iaindcr 
beneficiary of Trust assets would directly further illegal praciiccs espoused by the FLDS Church 
aiicl its cun-elit Presida~t. As such? it fails under the law. 

7153 Second, as slructured, this provision creatcs a sig~liticanl risk tor abuse. To be sure, it is 
not I! eel- conflict of interest to have a trustee also be a remainder bencficizuy ofthc same 
I Iowcver, the particuiar lracts in this casc suggest that in rcfornling the ?'rust the C o ~ ~ r t  should 
carefiiliy avoici a situation so rife with divided loyalties. As President of the Board of Trt 1st ees, 
the FLDS President's fiduciary duties are to the primary hcneliciaries of the trust. As such, his 
duty is to scc that the Trust survives md is adn~inistcred for thc benefit ofthose beneficiaries. 
Ru:, i n  his capacity as Church President, this same individual has sole control o E  the Corporatiovr 
of the I';csidcnt of the FLIX Church t h e  Trust's remainder bcneliciary. In that role, the 
Prcsitlait has significant incentives to see the Trust fail and the assets Row to the corporation that 

X' Rest~tcmeiit (Th~rd) of Truds 428, cmt on clausc (c) 

SI we.#.. Kestaten~ent (Second) of Trusts 99 ("One o f ~ c \ ~ c r a l  bencficiaries of  a trust 
caii he one of several trustees ofthe trust. . . .); & at I I5 ("One of scvera: triislees of a trust can 
hi: one of sevc~.al bcneliciaries of the trust. . . ."); ill re Estate of West, 948 P.Zci 351 (Utah 1997) 
(holding tlzitt prescnt bcoeiiciary who was alsc~ senring as tvustce couiii convcy the trust psopcrty 
to ki~nsclf atid Ills wife without breaching a fidiiciary duty to the continge~it remainder 
bencticiarics); iktirion of LL7riqht. 121 A.2d 91 1 (Del. :'I]. 1956) (holding that the fact that the 
succcssar trustcc had an interest in the rcmai~lder 0 1 t h ~  trust was 11ot au absoiulcly disqualifjrl~ls 
~1-oilnci as alnattcr orla\v); In the matter o f K a ~ h l c e ~ ~  FF., 776 N.Y.S.2d 609, 61 1 (N.Y. App. 
L, 

Div. 2004) ("Siipl-mlic C o u ~ t  properly resolved rcspo~~dent's allegation that Busby's dn:il role as 
ciiher a tr~is~ec?uenckcic~ry au.d continzent remaindc~-!x~n of various trust coi~stitiited a conflict of 
interest: but dctenili~iiiig that without proof ofq&,rongdoiny or mlfirness ro serve, Busby's 
appoinl:ucnt was not preclucted."). 



lie alonc controls. Wl~cn conlpounded with the unlimited discretion the Restatcme~it vests in U~is 
illdividual to appoint and renlove other <lustccs, this provision invites abuse.'" 

7154 'The Court sees no reason why the Trust should tern~inate at this timc. As cxplriincd 
prcviously, the llcstatemeni itselfprovides the stnlcturc wllich the Court can apply to refoim the 
Trust in order to prese~x~e its charitable purpose. And, t11c Code provides the C:orrrt with. all the 
autl~ority necessary to makc needed changes in order ro breathe new life into tlie Trust. It is 
possible tl~at at some future lime the trustees, the community of bcneliciarics, or the Court could 
conclutlc that rlie Trust should be allowed to tctminate. Should that happen, however, the equities 
involveti sugsust that tilose who contributed to the 'l'n~st through their consecrrttions should be 
first in line to benelit from any distributions. 

7155 'Tl~c last provision ofthis section states that the Kcstateincnt documcnt is to be "construed, 
ad~r~inistered and governed hy the laws ofthe State of Upah . . . .'"' This provision should remain 
in cffecf. as i t  is consistent with the Uta11 Code.'" 

7/50 In accord with the ordcr and tinletable ciiscussed at the November 7''' hearing, all parties in 
intcrrst u-c in\:itcd to provide tile Court with their specific suggestions for rcforining the Trust 
within the fraillewofic and principles provided by this Memorandum Llecision. 

D I)ot~es. Compcnsat~on. Terms of Sel'r~ce. and Au~oinimcnt of Ad\~sorv Hoard Members 

7157 As a final matter. the Special Fiduciary asks the Colirt to address the duties expected of 
liiturc trustees. As stated dux-ing ihc November 7"' hcnring, the Court will ciefer appointing 
trusrees until after the Trust is reformeci. in the meantime, the Court will appoint an advisory 
board to assist the Special Fid~~ciar). in managing the Trust. 

7 3 8  '[he Court envisions that tile advisory board will assist the Special Fiduciary by providing 

""Indeed, examining what has occurred in this case, it is evident that sorncoftl~cse 
prohlenls h a w  already surfaced. The Court believes it wouid be inequitable to ailow the 
President of'tl~e FLUS Cburch, who violated his fiducia~y duties to tho~~s ;~nds  of potential T n ~ s t  
beneficiaries, to benefit (directly or indirectly) %om assets co~lsccrated by those individuals as 
part octheir personal quest for sanctification, In order to encourage consecrations to the Trust 
thes: l,otential bcncliciaries were pronliscd by their Church Prcsident aild other priesthood 
1cadc1-s (who also served as LI-i~stces) that their cc~ntributions would make & eligible to receivc 
'Trust bcneli!~. I'umiitting t l~c  Cornoration ofthe I'resident to bc tile rcmaindcr beneficiary \voold 
divcst !lrese tl~.nusar~tis of potential bencliciaries fro111 any possibility ofbencfitti~lg fl-on~ tlie 
frc~its ofthcir labors or othcr consecrations to the Tn~st .  

'*litah Codc Ann. $8 75-7-107(2), (4); -108; and -202 (2005) 



feedback and making recommc~idations on the issries he may bring to tlle board. Additionally, the 
board !nay, on its own, generate issues to be coilsidered by the Spociai Fiducial:~. Although the 
advisory boa$-d's recommendations will not be binding on the Special Fiducia~y, tile Court expects 
thtit !lie Spccial Fiduciarb7 \viil seriously co~isidcr and respond to the bouii's input. I h e  advisory 
board n-ay also assist the Special Fiduciary in other ways, such as by collecting i~~formation about 
'Trust assets, by saving as a conduit for comn~unication to and from the various coninlunities of 
intcrcst, by responding to specific assigmilents which the Special Fiduciary may gi\~e Cro~n lime to 
Gmo, etc. This list ofduties is not intended by the Court to be exclusive; the Cour? will rely on the 
good judgme~~t  of the Speciai Fid~~eiary and advisory board members to tlefine thc board 
mcmbers' responsibilities in grcater detail. To tlie extend he deems it iwcessary: the Special 
Fiduciruy may approach the Court with specific reconunendations regarding the work of the 
advisory hoaril. By and larze, the menlhers ol'this board \isill runetion in a purely  advisor)^ role 
with respcct to Trust adlninistriition. Accordingiy, it is highly u~ilikely that !hey would be held 
pa'soneily liable for rcco~n~nendations thcy ~naltc to the Special Fiduciary or to the Court. For this 
yoason the Court sees no need to use 'Trust assets to purchase liability inst~rancc, to indemnify 
hoar-(1 inembcrs, or to employ independent counsel to sclve the advisory board."' 

5 0  Thc ativisory hoard wili serve for a period of approximately one year.'m .4t the end of that 
period tile Court. with input from the Spccial Fiduciary anii the advisory board, will reassess the 
adminis!ration o i  the Trust and will consider wSat additional clianges should be made, if my.  The 
C'oii~? remains open to all possibilities relative to tlic Trust. Ilowevcr, the Court intends that 
if and vih~m-administration of the Trust is rumcd over to pcrn~ancnt tnistees, those individuals 

\'I 
111 ihc nom~al course of Trust adnimistrat~on the Spcc~al Fiduc~nry 1s responsible for 

coiitiacttng Sol dll legal or other professional work that may he rcqui:-ed for Trust adni~tnstrat~on 

'Ill That pcriod ortime will allow the Court to observe and evaluate how these potential 
trustees fiinction beforc any pcm1anent appoiubncnts arc made. Similarly, it xriill allow the 
Special Fiduciary to consider Ole fitness of advisory board nie~nbers to serve as penna:?ent 
trustees, and to make recom~ncildations to the Court on that issi~e. A second rezrson is that the 
C'ourt ti?ust cvaliiate tlle effectiveness of its Trust refonnation efforts, anti consider whether 
additional changes should be ii~~pleinented before thc roort  tcnninates its oversight. As stated 
j'~-cviously, tllc C:oui~t wit11 the input o i  tile parties \?iill implement a reSonnation orthe Trlist 
biisccl on tile li-anlcwork outlined in Section C of this hlemora~?dun~ 1)ecision. 'The proposed 
reibn1urtion sliould be tested before it is fiilaiizcd, and it is advisable that the tcstiiig be done 
ihrougll the cooperative efforts of the Courl, the Special Fiduciluy, ?.nil the advisory hoard. Over 
the course of  the y e a  tlie Court expects to receive feedback from the Spccial Fiduciary, working 
\\,it11 the advisory board, regarding how the Trust refonnation is working in {practice. Obviously, 
the goal is to ensure that the Trust can be effectively adniinistercd on bclialf of the benefici~ LI I~S .  

If, after a ycai-'s testing, the advisory board and Special Fiduciary t~itimatciy conclude that t11e 
Trust cannot bc cil'ectivcly administered for whatcvcr reason. the C'out-t will the11 iiced to 
ticle-mine \vhat orher actions may be apl~ropriate. 



w~l l  come, wlie~icvcr plact~cable, from those who have served on :he ad1 1so17 board.' 

760 'rile adviso~y hoard, under the direction of the Spccial Fiduciary. will operate as follows: 

A Tile hoard w ~ l l  meet at least once per niorith, but rimy meet w~t :~ou t  further Courl 
aut11ori~at1011-up to slwzcen hmes dun~lg  the year. ildd~tional meet~ngs lnny be  authon7ed 
at the rcqucst of tile Specla1 I'iduclar); a ~ c i  upon a sliowi~ig of good cause. 

3 Advisory board nlenibers \\ill be compensated on aper ~i~cet inu basis, at h e  raze of 
Sl75.(!0 per meL%uig, rcyarillcss olthc length of the nwct:ngs "' Thc triinlig, length and 
agenda of the meclrngs \+ill be set h? the Special I:~duc~ary a5 necessary to address 
erfcctlvcly tlie needs ofthc Trust 

C'. Travel expenses for advisory board ~nembers will be rcinlbursed at the same rate 
paid to State employees for in-state business TVhene\~cr possible. the Special 
Fiducia~y is illstr~rctcd to minimize the costs oftravel by using available tcciinology:" by 
sclccting lneeling sites that will most cfl'ectively control travel costs, or by any other 
apl~ropriate means. 

L). Should circ11nistanccs arise that l-equire advisory board mmihers to djscontinue 
tlicir service, the Spec~al Fiduciary shall nominate successors with advice from the bo;~rci. 
111 ihnt event, the adviscry hoard a~id  the Spccial Fiduciary ivillmbe iin~ited to 
considering o~ily those who were previously nominated in rhcse proceedings. The Court 
will consider the nominations uld appoint appropriate s~ibstitutes. 

E. The Special Fiduciary will make regular reports to Lhe Court on the work ol'thc 
:.duisoiy board. l'he reports will be made at least qoarterly, but the Special Fic1uci:rry in 
his discrelion may bring advisoryboard issues (or m y  otl~er matters) to the Couil's 

V I .  I'iiirt said, it would be unwise for tlie Court-at this point to h i ~ ~ i l  itself to m y  particular 
cnuisc oi' action. The Cour-t mv.st retain the flexibility to consider all viable options foi. 
pcrinancnt administration ofthe Trust, including lhc appoiiltmcnt of an instilutioual :nlstec to 
adiiiinistcr tlic 'Trust if that would be in the. bcst interest of the Tmst and its beneficiaries. 

'12 Although some potential board luembers have asked fur i-ourly compensrrtion, the Court 
hclievcs that a per-mcctin:: fee effectively baialccs tlie goal of mininlizing and corrtrollii~g costs 
to the Trust while adequately compensating hoard mcinbers for their efforts. 

0 i This provision should not he read as creating any cxpectalion :hat advisory board 
mcnibcrs arc Statc cnlployces, or that tlicy arc entilled to any benefits afhi-ded lo State 
employees. 

16 EOI cxa12ple, tlxe meebiigs couid be held \la lclcconfcrencc 



7\61 Finally, the Court 111ust annotulcc those individuals it has sclccted to serve on the advisory 
boa-d to 111e Special Fiduciary. Thc Court has thoroughly reviewed and considered all tl;c 
submissions by tllc nominees. In selecting advisory board mcmhers rhe Cotirt sought to establish 
a divcrsc group and considered many factors, including education, life experience, Samiliarity with 
the io~nniirnity_ particularized skills, i~idividual biases and rationale offcrcd for wmting to serve, 
indcpeiident judgn~ent vs. the ability to represent the viewpoints of various constitt~encies."~ the 
ability to t7lorlc productively in a diverse group, a ~ c l  gencral financial ma1agemcnt skilis sl?own in 
Ihcir pcrson;ii and prof'essional lives. The C o ~ u t  did [lot consider those liominees who failed to 
~xovidc t11c requested infonnation. Thc Court also chose not to consider individuals (a) who 
are perccivcd as "lightnitig rods" for controversy, (b) whose appointment might create a fiscal risk 
to Trust assets, 01- (c) \\rho miglrt be inclined to use Trust asscls in a manner ii?consistent with the 
Icgiiinlatc purposes of the Trt~st." Tllc ~11timate selection was also affected by tbe aflinnativc 
withdrawal of some i~on~inecs, and by the failure of others to reaftinn tlxeir interest in sewing on 
the advisory boarif (in contrast to service on the Boa-d of Trustees). 

162 As is the casc in most human endeavors, not~c ofthc iildividuals cl~osen by the Co~trt score 
perScc!Iy ~uider all the nhovc-stated criteria. The Court received positive and negative comnients 
wit11 rcspcct to aiil~osl all the noniinees. The Court has weighed all the inpu: and is reasoi~ably 
satisfieti tivat t:le individuals seiectcd will be able lo assist the Spccid Fiduciary &iring this 
interim 'i'rust administration period. Through their work the C:ou~t hopes that advisory board 
~nicmbcrs will help thosc in thc interested communities have a voice in the process of Trust 
ref'or~natiou. Uascd on the foregoing, the Court bel-cby appoints tl-ie Sollowing individuals to the 
advisory boarti (in alph~rl~etical order): 

Margiarel Cooke 
Kohcrt Liuddleston 
Carolyn Jcssop 
Kayo Spencer Johns011 
John U~clscn 
Do11 Tl~npsoll 

""I!ie C:oirri is niindftil that cul~ent  active FLDS <:hurch members have chosen not to 
participate in ihcse procecdings or lo nominate individuals to scrve on the advisory board. Should 
mcnibcrs ofthnt community decide to beconie involved in the issiics related to Trust relor~nation 
iind :~dministration, the Court leavcs open the possibility of adding to thc advisory hoar($ one or 
more rcpreseniatives suzgcsted by ilie FLUS conimtunity if they meet tlic ail]-.ounccd criteria. 

' i h  Thcsc criteria were spcci5cally suggested to the (:cull by the Arizona AC 



SUhfhlARY AND ORDER 

7\03 Based on the foregoing discussion, the Court concludes that (A) the Resraten~ent is ihc 
sovcrning i~~sirutiient oi'the Trust; ( 8 )  tile Restaicmcnt established a charitable trust. and (C) 
rcfonnatioli of tlre TI-ust is needed and appropriate. Tile following three principles will guide 
rcbnnasioii efforts: ( I )  to protect and maintain the charitable nature of the Trust; (2) to enforce 
only lcgitiiratc and legal purposes of the Trust; and (3) to employ "neutral principles of la\\-" in 
~.dorniing anti atiministering the Trust. With ?he goal of preserving, as muci~ as possible, the 
draftc~rs' intent. the Court has parsed the language ofthe Rcst;itement. Bascd on that aiialysis the 
Coii~l has provided the parties and thc Special Fiduciary with a fi-anlcwork within m-l~ich they may 
makc specific rcfo~inatioi~ proposals. Additionally, the Court il:vitcs all interested parties to 
identify any issues relative to either the analysis employed by the Corut or tile framework 
discussed above. The Court expects that the parties will make concrete proposals lo  resolve 
whatever issues they identify. The partics will follow the briefing schedule discussed at thc 
Novcm5er ?Ih hea~ins  regarding iheir proposals for reSom?ation of ihe Trust. Finally, the Court 
adopts tiic p~oposal lo appoint an advisory hoard to assist the Special Fiduciaty aiid appoints the 
cthove-listed individuals to serve on the advisoly board for a one year 17criod. subject to the terms 
iuuc! contlitions given hcrcin. 

\ 

Enlcred tkls L3 day oCDccembe~, 2005 

By the Court: 
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"Purpose of t l~e  tiust sliall he chalntable dild I Ti-ust 1s admiii~slered by board of truslees to 
ph~i'inthropic" carry out 21s "-iel~gious and chai?tahle purpose" 

1942 'TRUS'B' 

Members come iiilo association "mcrcly and 
so<cIy for purpose ofbeing cestl qoe trustcnts 
/hc:icEcidrics of the truqt]" 

1998 TRUST 

Trust exist to "prcqerve and advance the 
reli~ious doct i~~ies  and goals of the FLDS 
church" 

coitvcya~~ce ofnamed property Evideln~cc of faniilics to iivll~g p~inciplcs of UE? (2) agree 
min1bersliip is shown on thc books of I to be qovemcd bv nnesthood authoniv and 

iWembe:cvlril~ jig/ Beneficiaries qf the Trust 

associutioii. A ~nel~lbersllip certificate may be 
isstled by the trustees hut ir is nontransferable 
and does not cany title to any asseb'propcrty 
ofthc trust 
(2) additional meirlhcrship is established by 
consecration of propeiq to the trust in 
amounts as shall be dccnied sufficient by the 
Board o STriistees 

1942 TRUST 

(1 j O r i g ~ n ~ ~ l  M n l ~ b e r s l ~ ~ p  111 the t: iist estate is 
cs:ahllshcd for the styners ofthe tnlst by 

- . . 
trustees (3) conscciate lives, time, talents. ,\nd 
resoulees to bulld~ug b~ngdom of God 011 
earth, (4) must act 111 the spirit of charity and 
brotherl~ood 

1998 TRUST 

Those who scek the priv~legc of part~c~pdtio~i 
in the trllst (1) c o n ~ n ~ ~ t  lilci~~sclves 2.nd their 

ti oatccs m,~y tcnder needed assislance to ilon- 
memhers ofthe t r u ~ t  w l l c ~ ~  decmed wlse bv 


